INTRODUCTION
The European Union (EU)'s accession to the European Convention on Human Rights (ECHR) is the most topical example of participation by the EU in an international legal system. Accession to the ECHR will have largely the same effects as membership in an international organisation. More significantly, the EU will become subject to legally binding judicial decisions of the European Court of Human Rights (ECtHR) and it will participate in the statutory bodies of the Council of Europe (Parliamentary Assembly; Committee of Ministers) when they act under the Convention.
The EU's accession to the ECHR has been the subject of political discussion since the 1970s. 1 The early debate culminated in 1994 with the Court of Justice terminating all accession attempts under the old Treaty framework. 2 The main reason for the Court of Justice giving a negative opinion was that the Court wanted to preserve the autonomy of the EU legal order and its own exclusive jurisdiction over EU law. The situation changed fundamentally on 1 December 2009 with the entry into force of the Lisbon Treaty. Accession has now become possible under EU law. Indeed, it has even become an obligation, 3 which is likely to require several more years of political and legal efforts on the part of the EU, the Member States and the Council of Europe. 4 The EU's accession to the ECHR has also attracted a considerable amount of scholarly attention. Some contributions have focussed on specific institutional questions 5 while others deliver an analysis of recent developments. 6 Considering more broadly human rights protection in Europe, Sionaidh Douglas-Scott drew the rather bleak conclusion that Lisbon Treaty human rights provisions and the recent case law of the Court of Justice would add to 'complexity rather than [produce] human rights protection itself'. 7 Undoubtedly, the EU's accession to the ECHR also adds to complexity but that does not diminish the added value of an external control for those whose rights may have been violated. The aim of the present article is to build on and engage with the existing literature on this complex subject. It offers a nuanced examination of the specific steps that have recently been taken towards accession in the light of the case law of the ECtHR and the underlying broader questions of EU constitutional law, and considers also the implications of the EU's accession both for the Union and for its Member States. The first section sets the scene by explaining the relationship between the Council of Europe, the EU and the ECHR, then dealing with the Court of Justice's concern with its own judicial autonomy and after that going on to Europe are required to accede to the ECHR. Indeed, the ECHR has had a tremendous influence on the development of human rights protection in Europe, including within the EU.
At its inception, human rights were the EU's Achilles heel. As is wellknown, they had no place in the original Treaties and it took until the early 1970s for the Court of Justice seriously to address this constitutional weakness, and arguably it did so only under pressure from a national Constitutional Court.
14 Important milestones along the way include cases such as Internationale Handelsgesellschaft and Carpenter, 15 as well as (eventually) the adoption of a codified catalogue of human rights: the Charter of Fundamental Rights. The ECHR has played a great role in this part of the EU's constitutionalisation. However, a distinction needs to be made between the direct legal impact of the ECHR, before and after accession, and the indirect impact that it has had for a long time on the development of the EU's own human rights standards that originate from a variety of sources. 16 Repeatedly the point has been made that accession to the EU requires states to become Contracting Parties to the ECHR. 17 However, while in practice this might be true, the EU accession criteria (the so-called Copenhagen criteria) do not specifically refer to the ECHR but only to 'human rights' in general. Accession to the ECHR is neither a formal requirement for EU membership, nor does the Commission base its assessment of the state's compliance with human rights on compliance with the ECHR as the primary indicator.
Bruno de Witte and Gabriel Toggenburg point to two possible reasons for this. 18 First, the Strasbourg enforcement mechanism is not capable of guaranteeing the necessary compliance with human rights, due to the increasing backlog of pending cases and due also to the defective implementation of judgments. 19 Second, the substantive scope of the ECHR is too narrow. However, as is well known, the Court of Justice had acknowledged the special significance of the Convention long before any reference to the ECHR was incorporated into the Treaties. 20 In many cases the Court of Justice uses both general principles of EU law and the ECHR to support its argument, 21 even though in more recent years the Charter is to some extent taking over the ECHR's function. 22 More recently the Court has even dropped its earlier 'general principles' or 'source of inspiration' approach, and has started to refer directly to the rights guaranteed under the ECHR.
23
EU accession to the ECHR will place the EU on the same footing as the other Contracting Parties, which are all States. In this regard, it recognises the particularities of the EU as an integration organisation. This will change the formal influence of the Convention on EU law and in this regard it will be an illustrative example of the influence that international adjudicative bodies may have on the EU legal order. The EU will be directly bound under international law by the ECHR and therefore by the interpretation given to it by the ECtHR. This feeds into the Court of Justice's long-standing concern with its own judicial autonomy, which is explored in the following subsection.
The Court of Justice and its concern with judicial autonomy
For many years, the Court of Justice has been careful to protect the autonomy of the EU legal order in general and its monopoly of judicial interpretation of EU law in particular. The Court's concern with its own autonomy vis-à-vis the judicial authority of other courts or tribunals has become particularly apparent in its external relations law. 24 It started with Opinion 1/76 on the European Laying-up Fund for Inland Waterway Vessels, 25 and the Court of Justice has returned to the autonomy of the EU judiciary several times: in Opinion 1/91 on the European Economic Area (EEA), 26 in Opinion 2/94 on the accession of the Community to the ECHR, 27 and in Opinion 1/00 on the European Common Aviation Area, 28 as well as in the case of Mox Plant. 29 These cases have been examined in much detail in the literature. 30 It is therefore sufficient to limit the discussion here to a few remarks about the most recent case on autonomy. In Opinion 1/09, on the creation of a unified patent litigation system, 31 the autonomy of the EU legal order, and in particular of the EU judiciary, was the decisive argument which lead the Court to declare the draft agreement in question incompatible with EU law. The Court of Justice's main concern in this case was that the newly established European and Community Patents Court would take over the powers of the Member States, including that of making references to the Court of Justice under article 267 TFEU in disputes concerning European and Community patents. 32 Hence, the case concerned not only the role of the Court of Justice but also that of the EU law functions of the courts of the Member States.
It is clear from this case that the Court of Justice continues to attach great importance to the autonomy of the EU's judicial system. In the EEA Opinion in 1991, the Court confirmed as a matter of principle that the EU can be a party to an international agreement that sets up a judicial disputes mechanism and that the Court of Justice would be bound by that judicial mechanism's interpretation of the international agreement. 33 For the present discussion two points are of importance: First, the Court of Justice has not so far accepted the legal authority of any external judicial mechanism with jurisdiction to receive actions brought by individuals. 34 Second, the greatest obstacle appears to have been the fear that the tasks or authority of the EU Courts, or of the courts of the Member States when exercising a function under EU law, might be changed under the influence of external judicial review. In past cases, the Court has rejected external judicial authority either because a judicial mechanism would have been placed in the position to give binding rulings on issues of EU law 35 or because the nature of the judicial cooperation between the EU Courts and the courts of the EU Member States would have been changed through the participation of external courts.
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In recent years, the autonomy of domestic structures has come further under pressure with the increasing quantity and quality (impact) of cross-border activities in a globalised world. International human rights regimes are seen as having a particularly far-reaching impact on the autonomy (sovereignty if you will) of States. 37 The same will clearly be true for the EU after it has acceded to the ECHR as a party on the same footing as States. Furthermore, the ECHR is exceptional amongst international human rights regimes. It has developed into a 'constitutional instrument of European public order'. 38 In this light, the significance of any step by the Court of Justice to accept for the first time the binding force of the decisions of an external judicial authority that receives complaints of individuals can hardly be overestimated. However, the following subsection demonstrates that even at present the two legal regimes do not exist in isolation.
EU law in Strasbourg
Even before the EU's accession, the judicial bodies of the Convention, both the now superseded Commission and the Court of Human Rights itself, have been concerned with EU law on numerous occasions. They have always applied general rules of successive treaty accession. This means in principle that in the event of a conflict, the later treaty prevails (articles 30, 42 and 59 of the Vienna Convention on the Law of Treaties (VCLT)). Purely chronologically, the ECHR would be the first treaty for the EU Member States and the EU Treaties would be successive treaties. However, states remain responsible under the first treaty if the later treaty is concluded between different parties ('res inter alias acta'; article 30(4) (b) of the VCLT). This appears to be the approach of the ECtHR to EU law since it continues to hold the EU Member States responsible under the ECHR. 39 The Strasbourg bodies have also stated repeatedly that in conformity with general international law, no action could be brought against the Union (at the time, the Communities) because it was not a party to the Convention. 40 The ECtHR deals implicitly or explicitly with EU law more often than one would expect. In several cases, it has scrutinised EU law in surprising detail. 41 To give the gist of the relevant case-law of the ECtHR: pre-EU-accession Member States retain responsibility for their acts, including those adopted within the context of EU law, but acts adopted by the EU institutions proper fall outside of the ratione personae of the Convention. For instance, as things stand at present, Member States remain responsible for primary EU law as an international treaty in the adoption of which they have been involved. 42 Yet, the ECtHR has not so far imposed a sanction on the EU Member States collectively because they remain responsible for the international organisation to which they have delegated authority, even though it has dealt with a number of cases in which such collective responsibility has been alleged. 43 application against a (particular) Member State for implementing EU law, irrespective of whether that state has had any margin of discretion in implementing the EU law. 44 If the state has had no margin of discretion, a rebuttable presumption of equivalent protection applies which leads the ECtHR to exercise full judicial review only if the protection under EU law has proved in the case before it to be 'manifestly deficient' in the individual case (the Bosphorus presumption). 45 The present situation does not exclude gaps where the act is an act of the EU rather than its Member States -be it the implementation or adoption of secondary EU law. A case in point is Connolly, which concerned the application of an employee of the European Commission, who challenged a disciplinary procedure that had resulted in the suspension of the applicant from work. 46 The ECtHR rejected the admissibility ratione personae because it could not establish a link between the 'supranational act' and the Contracting Parties.
The decision on whether a Member State can be held responsible for an act of the EU or whether the act falls exclusively within the internal sphere of the EU and cannot therefore be attributed to the Member States requires consideration of the power division between the EU and its Member States, including the internal workings of the EU. Even at present (pre-accession), the ECtHR regularly gives judgments that are relevant for the EU. 47 To substantiate this point, it is sufficient to look at 2011 only. questioned the blind mutual trust on which EU asylum law is built (see eg the presumption that all EU Member States are safe 52 ), it did not entail a judgment that the Dublin II system as such is unlawful. In any event, the Court of Justice considered the ECtHR's decision in MSS relevant for the interpretation of EU law. 53 Third, in the case of Karoussiotis 54 the European Commission had started infringement proceedings against Portugal before the case reached Strasbourg. This raised a new legal question of admissibility: Do EU infringement proceedings constitute 'another procedure of international investigation or settlement' within the meaning of article 35(2)(b) ECHR and therefore make an application of this sort inadmissible? The Court answered in the negative and found the application admissible. On the merits however, it did not find a violation. Fourth, the case of Ullens de Schooten and Rezabek 55 concerned the refusal to refer a preliminary question to the Court of Justice. The Strasbourg Court ruled that both the Belgian Conseil d'Etat and the Belgian Court de Cassation had given reasons for their refusal. It found that, in light of this and having regard to the proceedings as a whole, there had been no violation of the applicants' right to a fair hearing under article 6(1) ECHR. All four of these cases raised or potentially raised legal questions that require the Strasbourg Court to consider issues of EU law proper. Can the refusal to refer to the Court of Justice amount to a violation of article 6(1) ECHR? What is the nature of the infringement procedures conducted by the European Commission? How much discretion do Member States have to assess whether the asylum procedures of another Member State are in compliance with the ECHR? Are the procedures foreseen in the EAW Framework Directive lawful? The question addressed in the following section is how this situation will change with the EU's accession.
REFORM AND ACCESSION: HOW DO THE TWO INFLUENCE EACH OTHER?

Reform of the ECHR system
The ECHR is a living instrument not only through the dynamic interpretation deployed by the ECtHR 56 but also because it has been amended and supplemented numerous times since its adoption in 1950. Most importantly, Protocol 11, which entered into force on 1 November 1998, reinforced the judicial dimension of the Convention by abolishing the Committee of Ministers' quasijudicial role and by making compulsory the right of individual application and 52 ibid, Recital 2. 53 C-411/10 N.S. the jurisdiction of the single full-time Court that it created. This was when the Commission referred to earlier was abolished.
As is well known, the Convention has become a victim of its own success. On 18 September 2008, the Court delivered its 10,000 th judgment. On 1 January 2012, 151,600 applications were pending, waiting to be examined by a Committee or by a Chamber of the Court. 57 In 2011, 64,547 applications were allocated to a judicial formation.
58 52,188 applications were decided, in 1,511 of which a judgement was given. 59 Hence, if the judicial bodies continue to work at equal speed, they are looking at a pile of approximately three years of work ahead.
This is the situation after the efficiency changes under Protocol 14 have been put into place. It entered into force on 1 June 2010, after having been opened for signature since 2004. Protocol 14 allows, among other measures, the creation of new judicial formations for the simplest cases and introduces a new admissibility criterion (the existence of 'significant disadvantage'). From the perspective of the EU, the single most important reform under Protocol 14 is that it opened the Convention to the EU. This naturally raises the question how this might affect the protection of individual rights in Strasbourg. While the EU's accession will allow individuals to challenge acts of the EU institutions in Strasbourg it seems that the caseload can only increase: acts of the EU institutions will fall within the scope of the ECtHR's jurisdiction, the ECtHR will decide on admissibility and it will have to drop the Bosphorus presumption. Accession may further lead to an increase of cases brought by a particular sort of complainant since disproportionately many cases are brought to the EU Courts by (big) companies rather than natural persons.
Accession negotiations and the implications of the draft agreement in Strasbourg
The Lisbon Treaty, on the side of the EU, and Protocol 14, on the side of the ECHR, have paved the way for the EU's accession -at least on a formal institutional level. There are still many steps to take before actual accession. Official talks on the EU's accession to the ECHR started on 7 July 2010. On the side of the Council of Europe, its Steering Committee for Human Rights (CDDH) negotiated with the Commission the necessary legal steps for the EU's accession to the ECHR. The working group negotiating accession under the aegis both of the Council of Europe and of the European Union went on to meet eight times between July 2010 and June 2011. It was composed of Commission representatives and of delegates of 14 member states of the ECHR, seven of which were EU Member States. Observers from the Committee of Legal Advisers on Public International Law (CADHI) and from the registry of the ECtHR were present. 60 The delegates were chosen because of their personal expertise and did not necessarily represent the position of their country. 61 The working group further consulted civil society and kept the CDDH informed. The Commission representatives likewise kept both the European Parliament and the Council up-to-date with developments. 62 In several ways, the process bears similarities to the convention method set out in article 48(3) TEU, which is an attempt to combine political representation with expertise, while allowing for consultation with civil society. The objective could be summarised as: 'less bargaining more deliberation'. 63 Three draft texts were agreed in June 2011: the draft accession agreement together with its explanatory report and the draft amendment to the rules of the Committee of Ministers for the supervision of the execution of judgments of the ECtHR. 64 The Parliamentary Assembly of the Council of Europe and the two European Courts, the ECtHR and the Court of Justice, will give opinions on the three draft instruments for accession before they are adopted by the Committee of Ministers. 65 This may still cause significant delays. Finally and even though the Court of Justice was involved in the negotiations, it is likely that that Court will be asked under article 218(11) TFEU to give an opinion on the compatibility of the final agreement with EU constitutional law. On a substantive level, the draft accession agreement sets out the scope of the accession, the necessary amendments to the Convention (of articles 59, 57, 36, 33, and 29), and other technical legal issues arising as a consequence of the EU's accession, such as the EU's participation in expenditure (article 8 of the draft agreement) and the EU's rights and obligations under agreements 'strictly linked to the Convention system' (article 9). It stipulates that the European Union will accede to the Convention and to Protocols No 1 and 6; however it may make reservations pursuant to the same rules as all other Contracting Parties (articles 1 and 2). The draft agreement further introduces the possibility of the Union and its Member States becoming co-respondents to proceedings by decision of the Court in the 60 See list of participants of the working meetings of the working group, eg Appendix I of CDDH (2010) circumstances set out in article 3 (examined in detail below). It also regulates the participation of the European Parliament in the Parliamentary Assembly (article 6) and of a representative of the EU in the Committee of Ministers (article 7). In many ways, the EU has been privileged for many years, even without being a party to the Convention. It enjoys a privileged position within the Convention system at least since the establishment of the presumption of equivalent protection in Bosphorus. 66 Under Bosphorus as we have seen, the ECtHR does not review the compliance with the Convention of EU Member States' acts implementing EU law in the ordinary way. The accession agreement recognises the EU's special position and in a different way codifies and institutionalises it. The EU will become primus inter pares, having all the rights of a Convention party and more. However, this does not mean that the Bosphorus presumption will remain in place. 67 The first technical legal specificity of the draft accession agreement is that it modifies the Convention in order to make the EU's accession possible (amendment of article 59(2) ECHR), while the EU will become a contracting party at the moment the agreement enters into force.
68 This is unusual in the context of the Convention, where accession of a new member has not so far required amending the Convention. Up to now, amendments and accessions have taken place separately. In this regard, the accession agreement bears technical legal similarities with the accession agreements of states to the EU. 69 The Court of Justice's judicial autonomy and indeed even monopoly power to interpret EU law, discussed in Section One, were a central concern in the negotiation of the draft agreement. 70 Accommodating this concern required supplementary interpretative provisions and changes to the procedure before the Strasbourg Court. 71 The core threat of EU accession for the Court of Justice's judicial autonomy to interpret EU law emanates from two situation: first, the ECtHR might determine who is the right respondent in any given case; and second, the ECtHR might attribute responsibility to and apportion that responsibility between the EU and its Member States. In both events, the ECtHR would simply not be able fully to disregard the power division between the EU and its Member States -both in law and in practice.
Attribution of conduct to a contracting Party is a requirement for finding a violation. The question as to whether an act is the act of the EU or of the Member State(s) goes to the core of EU law. It raises intricate questions of EU 72 and in the Commentary to DARIO as adopted in August 2011, which refer to the potential existence of a special rule on attribution to the EU of conduct of its Member States when implementing binding acts of the EU. 73 In the common case, the Member States are in charge of implementing and applying EU legislation. This is for instance the case where national customs authorities implement tariff agreements concluded by the EU. This issue is as to whether this act should be attributed to the Member States (which implement the act in question) or the EU (which has instigated that act and exerts different degrees of control over its Member States).
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After accession, both the EU and its Member States will be bound under international law by the ECtHR's rulings to which they were parties. The complex and dynamic task division between the EU and its Member States could lead the ECtHR to offer an interpretation of substantive EU law binding on the Court of Justice, which could indeed impact on its judicial authority. 75 The EU is different from a State in this respect. It is a compound legal order consisting of numerous international actors. From the perspective of international law, States are, in comparison with the EU, rather monolithic. As a consequence, if the ECtHR's interpretation extends to who is responsible, the potential challenge to the judicial monopoly, and ultimately the authority, of the Court of Justice will be of a different quality than any potential challenge presented by the judicial authority of a national court. Furthermore, the authority of the Court of Justice depends very much on the support of national courts. This becomes particularly apparent in the preliminary ruling procedure (article 267 TFEU), under which most of the fundamental judicial decisions were taken that integrated the EU legal order. Ultimately, this discussion of the EU's autonomy boils down to the question of how integrated and irreversibly interlocked the EU and national legal orders and judicial systems really are in the face of an external challenge, such as confirmation by a well-respected external judicial authority that the EU breaches human rights. Will such a finding of the ECtHR lead to a flaring up of resistance towards EU law by national courts or by public opinion?
The co-respondent mechanism is aimed at avoiding this problem. It is designed to 'allow the EU to become a co-respondent to proceedings instituted against one or more of its Member States and, similarly, to allow the EU Member States to become co-respondents to proceedings instituted against the EU.'
76 The co-respondent mechanism permits the ECtHR to refrain from determining who is the correct respondent or how responsibility should be apportioned as between them. Indeed, it declares the joint responsibility of the respondent and co-respondent to be the common case. This is clearly expressed in the explanatory report stating: 'Should the Court find [a] violation, it is expected that it would ordinarily do so jointly against the respondent and the co-respondent(s) ' . 77 This will for most cases unburden the Strasbourg Court from the normative operation of attributing responsibility based on the distribution of competences between the EU and its Member States. It was feared that such a normative operation could be seen as having interpretative consequences for EU law. However, the current rules for the co-respondent mechanism do not rule out the possibility that the ECtHR may choose to apportion responsibility in the individual case. Furthermore, while no High Contracting Party may be compelled to become a co-respondent, the Strasbourg Court may terminate the participation of the co-respondent. 78 Both actions of the ECtHR imply a prior decision on how the responsibility should be apportioned or attributed. Hence, the co-respondent mechanism tries to strike a balance between not limiting the formal competences of the ECtHR but determining how these competences are usually exercised in practice. In any event, in view of the rather cautious approach of the Strasbourg Court in the past it can be expected that it will not meddle with the complex and dynamic division of powers between the EU and its Member States 79 where this is not judged absolutely necessary.
The criteria that should be met for the co-respondent mechanism to come into play are set out in the accession agreement.
80 article 3(2) of the draft accession agreement stipulates that where an application is directed against one or more EU Member States, the EU may become a co-respondent 'if it appears that such allegation calls into question the compatibility with the Convention rights at issue of a provision of European Union law, notably where that violation could have been avoided only by disregarding an obligation under European Union law.' The explanation accompanying the accession agreement specifically expresses the expectation that the co-respondent mechanism will only come into play in very few cases.
81 Indeed, the view was expressed that there were only three recent cases which would 'certainly [have] required the application of the co-respondent mechanism', ie Matthews, Bosphorus, and Nederlandse Kokkelvisserij. 82 In light of the above discussion of the ECtHR's decisions concerning in one way or another EU law, this low estimate might appear something of a surprise. However, the explanation is formulated very carefully -note the statement is to the effect that the three listed cases 'certainly required' the co-respondent mechanism. This does not exclude the possibility that the number of cases in which the mechanism is actually applied will be much greater. Also, the three cases listed are cases in which the Member States had no discretion when implementing EU law. This might be the textbook case where the compatibility of EU law with the Convention is called into question. At the same time, other constellations are conceivable and article 3(2) of the draft accession agreement does not exclude participation of the EU in cases where the Member State had discretion. 83 This is apparent in the formulation of article 3(2), which states that the co-respondent mechanism comes into play 'notably' (but not exclusively) where the violation could only have been avoided if the Member State had breached EU law. MSS is a past case in which it can plausibly be argued that had the case arisen after accession, the EU might have chosen to become a co-respondent, notwithstanding that the Member State could have avoided violating the Convention without breaching EU law. 84 The Union would have had an interest in defending the presumption of mutual trust on which its asylum law is built.
Further, under the proposed arrangements, if the Court of Justice was not previously involved in a case in which the EU becomes a co-respondent, the ECtHR may stay the proceedings and give the Court of Justice the opportunity to scrutinise compliance with the Convention. Similar arrangements have earlier been made under the second Agreement on the European Economic Area 85 and under the Agreements Establishing the European Common Aviation Area. 86 It places the Court of Justice in the privileged position of being asked for an interpretation before the ECtHR gives its ruling. The Court's opinion is likely to have an impact on the legal discourse in Strasbourg. It may even frame the further discussion, since parties are invited to submit their observations after the Court of Justice has given its opinion on the case 87 and it would hardly be surprising were they to follow in their arguments the Court's approach. On the one hand, these special privileges given to the Court of Justice might seem surprising in the light of the continuous and high level of human rights protection exercised by authoritative constitutional courts in other High Contracting Parties. No national constitutional court is given the privilege to rule on the compliance of national law with the Convention before the Strasbourg Court gives its judgment (if a complaint to the constitutional court is not part of the ordinary stages of appeal). On the other hand, the prior involvement mechanism institutionalises the particular confidence that the ECtHR has in the EU legal order -expressed already in Bosphorus. This special position accorded to the Court of Justice should not only be seen as a necessary consequence of that Court's concern with its judicial autonomy and therefore as a necessary concession for EU accession. There are also substantive considerations in favour, arising out of the particularities of the EU legal order and the judicial power in the EU. First of all, the largest share of EU law is implemented or applied by national authorities. This means that it requires national support and involvement in order to become effective. Secondly, the classic division of tasks between the legislating EU and implementing Member State can also result in a situation where EU law is implicitly or explicitly challenged in Strasbourg in the context of an alleged violation through a national act of implementation before any Court at the EU level has been consulted. National constitutional courts by contrast, even though they often do not need to be consulted to meet the requirement of exhausting all national remedies, will have to rely on the decisions of ordinary national courts on the matter. This is an even stronger argument for involving a court at the EU level before ruling on the compliance of EU law with the Convention. At the same time, the fact that the Court of Justice is called in if it has not previously been involved implies that the Luxembourg Court's involvement could still fix it. However, it will force the Court of Justice to deliver in the individual case. It will not be able to rest on a general presumption of equivalent protection. 88 Two further institutional matters have raised concerns with High Contracting Parties that are not Member States of the EU. The first is the EU judge and the second is the EU's participation in the Council of Europe statutory organs whenever they exercise functions under the Convention. So far as the first of these is concerned, article 20 ECHR stipulates that each High Contracting Party of the ECHR should have one judge. The EU judge will have equal status to the other judges. She will participate in cases just as the other judges, not only in those cases in which the EU acts as a (co-)respondent. She will be elected, like the other judges, from a list of three candidates by the Parliamentary Assembly. Exclusively for the purpose of electing judges, the European Parliament will send a number of MEPs equal to the number of delegates from the largest countries to participate in the Parliamentary Assembly. From the perspective of the ECtHR, it will be the first time that two judges have the same nationality, since it can be expected that the EU judge will have the nationality of one of the EU Member States. Articles 20 and 22 ECHR provide for a number of judges equal to the number of Contracting Parties, with one judge elected by Parliamentary Assembly 'with respect to' each Contracting Party. There is hence no nationality requirement. 89 The nomination will probably be similar to the nomination 88 See below the discussion of Bosphorus after accession (in the section on 'Implications for the Union and its Court of Justice'). 89 Liechtenstein has appointed Mark Villiger, a Swiss national, as the judge with respect to Liechtenstein.
procedure of judges at the Court of Justice, where nationality is not an explicit requirement. 90 One could even argue that nationality is not meant to play a role, 91 but that judges are meant to be chosen on the basis of their independence and qualifications. 92 In practice however, no judge has ever been appointed to the Court of Justice who was not a national of an EU Member State.
So far as the second issue is concerned, the EU is not a state and it will not become a member of the Council of Europe. This concerns the Committee of Ministers when it supervises the execution of judgments and the terms of friendly-settlements in accordance with articles 39 and 46 ECHR, as well as the Parliamentary Assembly of the Council of Europe when it elects the ECtHR judges pursuant to article 22 ECHR. On the one hand, the EU's participation in the statutory organs of the Council of Europe is necessary to the extent that these bodies exercise functions under the Convention in order to ensure the EU participation on an equal footing with the other Contracting Parties of the Convention. On the other hand, opening the statutory organs to the EU will for the first time allow participation of an international law actor that is not a member of the Council of Europe. This in itself requires an unprecedented institutional adaptation. Non-EU Member States demonstrated great reluctance to allow EU participation in the statutory and, if you will political, organs of the Council of Europe. The potential problem of 'block voting' was raised by representatives of civil society 93 and by non-EU Member States. 94 It was feared that the EU and its Member States (in total 28 out of 48 Parties) might be able to jeopardise the supervising of the execution of judgments (article 46 ECHR) by taking a co-ordinated position in the event of a vote. Indeed, the rules of the Committee of Ministers for the supervision of the execution of judgments (and of the terms of friendly settlements) had to be adapted to ensure that the exercise of combined votes by the EU and its Member States did not give rise to the risk of damaging the effective functioning of the Committee of Ministers.
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A final technical issue lies in the fact that the EU may make reservations, declarations and derogations under the Convention when it accedes to the ECHR. 96 As has already been noted, the Convention is not one comprehensive list of human rights but rather consists of multiple protocols 97 that need to be separately ratified. Contracting Parties to the ECHR, including EU Member States, have chosen not to be bound by particular provisions (reservations). 98 The accession agreement aims at placing the EU on the same footing as the other Contracting Parties. It foresees accession of the EU to the Convention together with Protocols 1 and 6 as amended by Protocols 11 and 14 (as well as the accession agreement itself). 99 All EU Member States have ratified the two protocols that are to be automatically included. The other Protocols (4, 7, 12 and 13) are open to the EU, which can ratify them through a unilateral act, which would most likely require unanimity in the Council. 100 The EU's reservations will determine the scope of protection under the Convention for the whole realm of EU law, including for the Member States when acting within that realm, be it by implementing EU law or even by derogating from EU law.
IMPLICATIONS OF THE EU'S ACCESSION TO THE ECHR
For the Member States
This section will examine the implications that the EU's accession to the ECHR might have for the EU Member States. It should be read against the growing resistance in several Member States towards international human rights instruments and the constraints that these place on national legislators. Member States' obligations are the same irrespective of whether they are the only Contracting Parties or whether the EU is equally a party to the international agreement, the EU's participation has implications for the Member States' obligations under EU law. Mixed agreements in combination with the duty of sincere cooperation, codified in article 4(3) TEU, can severely limit the Member States' room for manoeuvre, including on the international plane. 102 Even if international actors are held to act in good faith, 103 there is no equivalent of the principle of sincere cooperation under article 4(3) TEU. 104 The latter is seen as transforming 'the status of sovereign States into that of Member States of the European Union.' 105 Agreements that the EU concludes as mixed agreements bind Member States in the same way as agreements that are concluded by the Union only (article 216(2) TFEU). They become part of the EU legal order and enjoy primacy over national law. The Union further has an interest in holding Member States to account under EU law for mixed agreements in their entirety.
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Mixity is effectively also what will happen when the EU accedes to the ECHR. article 218(8) TFEU stipulates that EU accession requires ratification by all Member States. In light of the fact that all Contracting Parties to the ECHR also have to ratify an accession treaty 107 and that all EU Member States are Contracting Parties to the ECHR -and indeed that it could be argued that being party to the ECHR has de facto become an accession requirement -this provision appears to add little in terms of practical value. An interesting question here is how the duty of sincere cooperation will come into play. Is it applicable to the requirement of ratification under article 218(8) TFEU? Could it also be applicable to the ratification of the accession agreement of the Member States as Contracting Parties of the ECHR?
The case of Kramer might offer some guidance on this issue. 108 It concerned the North-East Atlantic Fisheries Convention, which is an international agreement protecting fish stocks in the North-East Atlantic Ocean. In the light of the Treaties, the Accession Act and secondary EU law, the Court found the EU [then Community] to possess the internal powers to take measures for the preservation of the biological resources of the sea. In line with its earlier case law on implied powers, 109 this led the Court to point out that the Member States were under a duty, together with the EU institutions, to use all political and legal means at their disposal so as to ensure participation of the EU [then Community] from the duty of sincere cooperation. 117 It ruled that from the specific terms of the agreement, the parties had intended to make the agreement a binding commitment and that it was a specific expression and fulfilment of the duty of cooperation. For these reasons, the Court was prepared to enforce the arrangement.
The Court of Justice's strict interpretation of the Member States' duty of cooperation in international legal regimes has been confirmed in the PFOS case. 118 Here the Court found that Sweden had breached the principle of sincere cooperation when it unilaterally proposed a new substance under the Stockholm Convention on Persistent Organic Pollutants. Even though the Convention was concluded as a mixed agreement (as will be the ECHR after accession) and the specific subject matter did not fall within the exclusive competence of the Union, Sweden had departed from a concerted EU strategy on the specific matter. PFOS brought the Member States' duties of cooperation in the area of shared competences very close to their duties in the area of exclusive competences. 119 In other words, it tied their hands for any differing action. Under the ECHR, the duty of cooperation could even require the institutions to enter into a binding arrangement on the exercise of voting rights in the Committee of Ministers or in the Parliamentary Assembly when it is dealing with issues related to the EU's position under the Convention. 120 This might explain the fear of non-EU Member States, referred to earlier, that the EU and its Member States might resort to block voting. As we have seen, the rules of the Committee of Ministers have been adapted to ensure its continuous effective functioning even if the Member States are under what we can now see might be judged an EU law obligation to coordinate their votes.
It is important to stress however that any comments about the specific scope of the duty of sincere cooperation of the Member States after the EU's accession to the ECHR cannot be more than speculation. The Court's interpretation of the content of the duty of cooperation has been very much dependent on the context and circumstances of the individual case. What is certain is that the EU's accession to the ECHR is susceptible of entailing different and ongoing duties for the Member States under EU law than the Member States' own participation entails under international law.
Reception of the Strasbourg Case-Law Pre-and Post-EU-Accession
States receive decisions of the ECtHR in very different ways. The German Federal Constitutional Court (GFCC) for example has explicitly ruled that the Convention, as any other binding international law in Germany, has the same status as ordinary laws (Gesetzesrang) and takes effect within the framework of the German Constitution. 121 This means that it ranks below the German Constitution, 122 with the consequence that ordinary courts must observe and apply the Convention, while before the GFCC the ECHR (only) serves as an 'interpretation aid' in determining the contents and scope of fundamental rights and fundamental principles protected under the German Constitution. 123 Most recently, the GFCC accepted that '. . . decisions of the . . . ECtHR, which contain new aspects for the interpretation of the Basic Law, are equivalent to legally relevant changes, which may lead to the final and binding effect of a Federal Constitutional Court decision being transcended.' 124 The GFCC accepts the ECHR as binding at the level of ordinary laws but uses it as an interpretation aid only for constitutional matters. Indeed, even in cases to which Germany has been a party and to which it is consequently legally bound to give effect under international law, 125 the GFCC only 'takes account of the valuations made by the ECtHR'. 126 Indeed, the GFCC's approach to the ECHR and the case law of the ECtHR can -as regards the outcome if not argument -be compared to the current (pre-accession) approach of the Court of Justice, which has already been discussed in the first section above.
In the UK, the European Convention is not itself part of national law and the decisions of the ECtHR are not directly legally binding under UK law. The ECHR is given domestic legal effect by the Human Rights Act 1998. However, the Human Rights Act does not require Parliament to legislate compatibly with the Convention nor does it oblige courts to disregard national laws that are incompatible with the Convention. For the UK the case of Horncastle is the leading authority on the relationship between the UK Supreme Court and the ECtHR. 127 In this case, the UK Supreme Court had to consider whether a conviction based 'solely or to a decisive extent' on the statement of a witness whom the defendant could not cross-examine infringed the defendant's fair trial rights under article 6 ECHR. 128 The occurred before the Human Rights Act had entered into force (the death of the person in question), irrespective of whether the case at hand would have had a good chance of success before the Strasbourg Court. The ECtHR had imposed obligations flowing from an event that had occurred before the State had become a contracting party to the ECHR. Hence, as a basic position, the Human Rights Act mirrors the rights under the Convention, but not under all circumstances. Precedence is given to the national understanding of the ECHR, not to the interpretations offered by the ECtHR. Again this does not amount to full incorporation but keeps the ECHR at a distance. In this sense, it allows UK courts to do the same as the Court of Justice at present (pre-accession): to give the Convention and its interpretation by the Strasbourg Court a domestic reading.
In the Netherlands, with a (moderate) 137 monist tradition, individuals can rely upon provisions of international treaties even if they are incompatible with the national constitution. 138 Decisions of the ECtHR can be directly invoked before national courts and the ECtHR de facto functions as the highest human rights court of the land since the Dutch Hoge Raad does not have the power of constitutional review. On this reading, the ECHR offers more protection under Dutch law than currently (pre-accession) under EU law. After accession the precise effects of rulings of the ECtHR under EU law remain to be determined. This explains why from the particular Dutch perspective, EU accession might potentially appear to reduce the rights of the applicant in cases where previously actions could be brought before Dutch courts and now after accession the ECtHR finds the EU to be the correct defendant.
These are just three of the states that are currently part of both the ECHR and the EU legal regimes. After accession, in cases in which the co-respondent mechanism is applied, the EU will be asked to determine the internal question of whether a/the Member State(s) and/or the EU are responsible. 139 If this determination results in responsibility of the EU and if the Court of Justice continues to keep the ECHR and the case law of the ECtHR at arm's length, eg by giving it the same status as all international agreements of the EU, including mixed agreements, which is below the EU Treaties (similar to the GFCC placing the Convention below the German Constitution), the protection of individuals might suffer from a Dutch perspective. At the same time, after accession the Court of Justice might be willing to give even broader effect to decisions of the ECtHR. It appears to do so already, for instance in the recent case of JMcB v LE. 140 This will strengthen the Convention's effects vis-à-vis Germany and the UK. Hence, it would not be justifiable simply to assume a general reduction of protection. The enforcement mechanisms within the EU legal order are strong. 141 Indeed, they are much stronger than the enforcement mechanisms under the ECHR. 142 The primacy of EU law is de facto accepted by all Member States, while not all Member States recognise the supreme force of the ECHR. In countries such as the UK and Germany, the ECHR will (within the scope of EU law) be vested with a new supreme force when the Court of Justice applies it in its case-law. This would necessarily change the approach of national courts towards the ECHR when interpreting EU law. Finally, EU accession generally will fill the gaps revealed by cases such as Connolly 143 and resulting from the fact that at present the rulings of the Court of Justice are not subject to review by the ECtHR.
For the union and its Court of Justice
Broader Implications for Human Rights Protection in the EU Legal Order
Rather than making the EU more of a 'human rights organisation' 144 comparable to the ECHR, accession will place the EU in a position similar to the other Contracting Parties, which are all states. That the EU is joining an international instrument as important in reach and influence as the Convention, and doing so moreover on an equal footing with all state parties, is in itself a success for the EU, confirming -as do many interactions with international organisations and third countries -its particularity and maturity as an integration organisation.
As we have seen, the pre-accession EU is not itself directly bound by the Convention, either under international law or under EU law. However, not only has the Court of Justice given great consideration to the Convention, but also the EU Treaties and the Charter of Fundamental Rights all include references to the Convention. 145 The Charter -after much discussion 146 -also specifically refers to the case law of the ECtHR -in its Preamble, albeit not in the main text. 147 However, the Court of Justice has ruled in JMcB v LE that where rights in the Charter correspond to rights in the ECHR the Court of Justice should follow the case law of the ECtHR. 148 In the light of article 6(3) TEU in particular, it would be contrary to EU law to disregard the Convention. 154 The case was brought by a Mexican national on death row in Texas who challenged his conviction on the basis that he had not been afforded his right of consular notification under the Vienna Convention on Consular Relations, which the ICJ had confirmed in a prior ruling. 155 The comparison between Kadi and Medellin appears however to be somewhat misguided. In Kadi, the Court of Justice rejected the binding force within the domestic legal order of a resolution -arguably even an ultra vires decision -adopted by the Security Council, a political organ, to impose farreaching human rights restrictions on a list of identified individuals. Additionally, the EU was not itself bound even under international law since it is not a member of the UN. In Medellin, the US Supreme Court rejected the binding force of a ruling of the International Court of Justice, a judicial organ, that could indeed have led to a higher level of human rights protection if it had been applied by that domestic tribunal. In the relationship between the Court of Justice and the ECtHR the situation is much closer to Medellin. If in a hypothetical case the Court of Justice rejected the binding force of a ruling of the ECtHR that would offer the individual better protection than EU law, the same outrage as the one expressed with regard to Medellin would be justified.
After accession, as we have seen the ECtHR's decisions will be formally binding on the Union as a matter of international law. This could in an extreme case result in a finding of non-compliance if the Court of Justice rejects an interpretation of the ECtHR of internal matters of EU law. However, it seems that in most cases it will be possible to reconcile an interpretative difference in a way that does not result in non-compliance. Yet, reconciliation will become slightly more difficult as the Union will logically have to lose its Bosphorus privilege -namely the presumption of equivalent protection. 156 As we have seen, Bosphorus set out a general presumption of equivalent protection. This general presumption cannot be applied to a particular opinion that the Court of Justice has given under the prior involvement procedure. After receiving the Court of Justice's opinion, the Strasbourg Court will scrutinise and rule whether the Convention has been breached. It can only find the specific opinion either correct or incorrect. It cannot hide behind general considerations of the human rights protection in the EU legal order.
The risk of divergent case law of the ECtHR and the Court of Justice that then leads to differences of interpretation between the ECHR and the Charter of Fundamental Rights is often raised as a further source of conflict. 157 The latter is, since 1 December 2009 the binding catalogue of human rights in the EU legal order. 158 It is enforceable before the Court of Justice, even though there is no direct procedure for individual complaints. The potential for a significant conflict in practice appears however to be low in the light of the mutual respect and deference that informs this area as a whole. First, the Charter was drawn up with an eye on potential conflicts and with the intention to avoid them. This is probably most apparent in the general provisions. Article 52(3) of the Charter links the rights under the Charter to the rights under the Convention. Article 53 specifically excludes the option that the Charter might be interpreted more restrictively than the Convention. Additionally, the Charter also substantively assimilates part of the rights' evolution brought about by the ECtHR's case law.
Second and even more importantly, the courts have demonstrated a great level of deference towards each other. It is true that even after accession, the Court of Justice will still have to determine the binding force and status of the ECtHR's rulings within the EU legal order. As with other international law, the reception of the ECHR and the rulings of the ECtHR in the domestic legal order are determined by domestic law, ie the EU Treaties. So far however, the two Courts have shown great respect for each other's decisions. 159 The ECtHR has had regard to the 'specific characteristics of the Union and the Union law'. 160 At present, the Bosphorus presumption applies to situations where the ECtHR has jurisdiction because there are national measures implementing EU law but the Member State did not have any discretion. The draft agreement equally recognises the 'specific legal order' of the EU. 161 Yet, while the rules on the side of the ECtHR appear to be fairly detailed, there are no guidelines for the Court of Justice on how to deal with decisions of the ECtHR. Protocol 8 annexed to the Lisbon Treaty only stipulates that accession may affect neither the competence division between the Union and its Member States (article 2) nor the exclusive jurisdiction of the Court of Justice (article 3). However, whatever the exact status that the Court of Justice will give rulings of the ECtHR after accession it is difficult to see in practice how the Court of Justice could in a 'Union of law' 162 follow an argument or give a ruling that openly clashes with the protection of human rights given by the ECtHR. This would be problematic both before and after accession, and irrespective of whether the EU is a party to the case. At the same time, the Rechtfertigungsdefizit 163 would be much lower if the Court does not accept the ECtHR's position on competence matters of internal EU law that has no substantive impact on human rights protection. We may conclude that the risk of a potential conflicting interpretation of the ECHR and the Charter would not increase through accession. With the particular mechanism agreed (co-respondent and prior involvement mechanisms) it will be lower than at present. Pre-accession it is conceivable that a national court delivers a decision based on a preliminary ruling of the Court of Justice and that this decision (after national remedies have been exhausted) is taken to the ECtHR which might decide that the country has violated the ECHR. The ECtHR's ruling on the case could entail the conclusion that the preliminary ruling of the Court of Justice conflicts with the ECHR, without further involvement of the EU institutions.
The procedural arrangements in Strasbourg that have been agreed under the draft accession agreement may also have implications for EU constitutional law. The compatibility of both primary and secondary EU law can be challenged in Strasbourg 164 and the co-respondent mechanism applies to both. 165 Yet, an alleged violation of the Convention through primary EU law raises particular problems. The co-respondent mechanism governs and is limited to the relationship between the EU and its Member States. This means that Member States can only become co-respondent in an application alleging a Convention violation through primary EU law if the application is (also) directed against the EU.
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They cannot join if only (one or several) Member States are respondent(s). This might not have particular implications for the Convention and its enforcement mechanism but it does have implications for the power division between the EU institutions and the Member States. Within the context of EU constitutional law, the fact that the EU may join as a co-respondent and even the Court of Justice may be called upon when primary EU law is at stake will strengthen the position of the EU institutions vis-à-vis the Member States as the founding mothers of the EU Treaties. The Treaty amendment procedure under article 48 TEU only foresees the limited involvement of the EU institutions at the preparatory stage. The European Council is given the most important role. All Treaty amendments need to be agreed by the representative of the Member States. 167 As to the Court, the Court of Justice's mandate extends only to 'ensure that in the interpretation and application of the Treaties the law is observed'. 168 The Court does not under EU law have the power to assess the lawfulness of primary law. 169 However, this is precisely what will be at stake in Strasbourg if the EU Treaties allegedly stand in conflict with the Convention. Considering that the Court of Justice in Kadi has elevated human rights (together with other core principles of EU law) to the status of being the 'very foundations' of constitutional law that rank above 'ordinary' EU primary law, 170 a breach of the ECHR would logically make the EU Treaties unlawful under EU law. This is of course a rather theoretical construction.
The Potential Problem with the Common Foreign and Security Policy
A further set of practical problems could arise from the lack of jurisdiction of the Court of Justice under the Common Foreign and Security Policy (CFSP). This evaluation is different from the decision of the EU institutions to exclude the European External Action Service from the negotiations because it was argued that accession does not affect CFSP. CFSP is a policy area in which, even after Lisbon, the Court of Justice does not have the power to give preliminary rulings and can receive direct actions for review of legality (not interpretation) only as far as they are directed against a very specific measure, namely CFSP decisions providing for restrictive measures against natural or legal persons within the meaning of article 215(2) TFEU 171 and as far as they challenge the division between the TEU and the TFEU. 172 The limited jurisdiction of the Court of Justice could potentially raise problems if a CFSP case is brought to the ECtHR, which is not unlikely. First, the EU is carrying out multiple peace keeping missions under the CFSP that could lead to potential complaints before the ECtHR. This is implicitly confirmed by the ECtHR's case law on peace-
